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JupGEes Drxon AND REED, of the Supreme Court, were reap. 
pointed by the Governor on March 20th, and their -ap point ment 
was promptly confirmed by the Senate. It was hoped and expected 
by the bar that these reappointments would be made, although 
strong political pressure was brought to bear upon the Governor to 
appoint a Democrat in the place of Judge Dixon. We gave last 
month some reasons why we hoped this would not prevail, and we 
are glad the Governor has preserved not only the non-partisan, but 
also the high judicial character of the Court. 








In THE Court oF Errors, the Governor has not indeed ap- 
pointed a Democrat in the place of a Republican, but he has failed 
to reappoint the only lawyer among the judges specially appointed, 
a capable, conscientious and fearless judge and a life-long Demo- 
crat, William Paterson, a grandson of the William Paterson 
to whom to a large degree New Jersey owes not only 
much that is good in her own laws and constitution, but 
also her equal share with the larger States in the power of the Sen- 
ate of the United States. What makes the failure to reappoint 
Mr. Paterson the more unfortunate, is the fact that it is very gener- i 
ally attributed to the circumstance that he gave his opinion in the 
Court ofErrors in favor of the constitutionality of the High License. 
Local Option bill, which was opposed by the Democratic party. 
Even the suspicion that appointments to judicial positions are made 
with a view to their effect upon burning political questions is in- 
jurious both to the Court and to the Executive. The new judge is 
Abraham C. Smith of Hunterdon. There is every reason to be- 


lieve he is well qualified for the office of lay judge. 
7 
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IF A REVISION of the practice is to be made, the first thing re- 
quiring attention is the attachment act. It has been amended so much 
that it has become a piece of patchwork, and the amendments are 
neither complete in themselves nor consistent with the old act. Take 
for example the act of Mar. 22, 1871, sections 38 and 39, of the Revis 
ion, which provide for the entering of appearance withont giving 
bond for the return of personal property, and that the lien of the 
attachment shall continue, etc. It was held in Blatchford v. Con- 
over, 40 N. J. Eq. (13 Stew.) 205, that in such a case if judgment is 
obtained upon a declaration filed, and execution is issued upon the 
judgment, it will bind the lands of the defendant only from the 
date of the judgment, and if the plaintiff wishes to retain the lien 
of his attachment, he must have the debt which has been 
ascertained by the judgment embraced in the judgment in the 
attachment suit, whereupon the auditor may make sale of thie 
land. 

There is no direction in the statute, nor is it declared by the 
Court of Errors in this opinion, how and when the auditor’s re- 
port shall be made and final judgment entered in such a case. Are 
there two judgments, one on the pleadings and the other on the 
report, or are they both merged in one, the first being merely an 
ascertainment of the debt? Must the final judgment be delayed 
until the end of the three months named in the act of Apr. 22, 
1886, Supp. Rev. p. 28, and until the auditor’s report has been on file 
ten days, even though the judgment on the pleadings has been 
sooner entered, and there are no applying creditors? It would 
seem from the decision of the Court of Errors that the judgment 
on the pleadings is regarded for some purposes as a separate judg- 
ment, for the Court says ‘it will obtain also the quality of a judg- 
ment in personam at common law, on which the creditor may 
issue execution and seize and levy upon the defendant’s property” 
as of the date of that jadgment and yet it would appear that the 
record ought to be so made up as not to show two judgments for 
the same sum against the same person. There seem to be no good 
reason for delaying the judgment on the auditor’s report after 
judgment on all the pleadings filed by all the creditors, and yet 
there is no provision for entering judgment within the three 
months. Another question that suggests itself is whether in case 
there is no land to be sold, it is necessary to take judgment upon 
the auditor’s report in order to retain the effect of the attachment 
upon the rights and credits of the defendant, and obtain a scire 
Jacias against the garnishee. Weshould say that this was the 
proper practice under the decision in Blatchford v. Conover, but 
on these and many other points it would be well to have the prac- 
tice more definitely prescribed, and we trust the plan to have a re- 
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vision of the practice made by one of the judges of the Supreme 
Court will be carried out. 





THE PASSAGE of the bill providing for two more Vice-Chancellors 
will give much needed relief, both to the suitors and to the 
Court. The Vice-Chancellor’s calendars are now over-crowded, so 
that cases cannot be heard for more than two months after applica- 
tion made, even though many cases are referred to advisory mas- 
ters. Complaint has been made that the salaries of the new 
judges will add to the expense of the courts, but this isof no con- 
sequence if their services are needed for the proper administration 
of justice. The speedy decision of causes by good judges who 
have time to consider them, is worth all the money the judges are 
paid in this State, and in the present instance it costs little more to 
pay salaries to two Vice-Chancellors than to pay per diem fees to 
advisory masters. It is much better that causes should be deter- 
mined by men who are set apart as judges rather than by practicing 
lawyers, who occasionally act as judges. The decision of one 
who is known as a practicing lawyer rather than a judge does not 
carry with it the respect which men pay to the decision of one who 
is set apart as a judge, and it is not easy for a busy lawyer to give 
himself for the time being the judicial temper which judges soon 


acquire. If the combination of the functions of lawyer and judge 
is not good for the latter, it is certainly not good for the business 
of the former, for it often compels a man to refuse a good client 
whose interests may be indirectly involved in some wide-spreading 
chancery suit which has been referred to him. 


RESCISSION OF SALE FOR BREACH OF WARRANTY OF 
QUALITY. 


This is a subject on which the American courts are divided. 
Some have followed the ruling of Lord Eldon in Curtis v. Han- 
nay, and hold that the buyer of an article warranted as to quality 
may rescind the sale for breach of warranty ; others are in accord 
with the later English decisions, and hold ‘‘that there can be no 
avoidance or rescission of the contract for mere breach of warranty 
without fraud.”’ 

The cases on both sides are stated by Mr. Benjamin in his book 
on Sale, Vol. 1, Corbin’s Ed., §§ 623-635, pp. 546-551. ‘* The Modern 
English rule,’’ he says, ‘‘ has been approved in New York and Penn- 
sylvania and in anearly case in the United State Supreme Court, and 
may perhaps be said to be sustained by the greater weight of author- 
ity.’ On this side of the question he cites Thornton v. Wynn, 12 
Wheat. 183, 193 (1827) in the Supreme Court of the United States, 
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Voorhees v. Earl, 2 Hill, 288, 291 and other cases in New York, and 
also cases in Texas, Vermont, Minnesota, Georgia, Connecticut, 
Kentucky and North Carolina. On the other side he cites first the 
dicta of eminent Judges in some early cases in Massachusetts and 
then the decision of Metcalf, J., in Bryant v. Isburgh, 13 Gray 607, 
and cases in Maine, Wisconsin, Maryland, Iowa and Illinois, and 
says : ‘*Some support for the same doctrine may be found in cases 
in the reports of Ohio, Alabama, Arkansas, Indiana and other 
states, though, perhaps most of these decisions may be explained 
on other grounds.’”? New Jersey is not mentioned on either side 
and we believe there is no reported case in this state in which this 
‘ question was distinctly decided. The question is an important one 
and is likely to arise at any time in practice, and it may be well, 
therefore, to look at the English cases, and see how Lord Eldon’s 
rule came to be given up and the opposite opinion adopted, and 
whether there is any legal principle which controls the decision of 
the question one way or the other. 

The American cases on both sides are so fully stated by Mr. 
Corbin in his edition of Benjamin on Sales, that it is not worth 
while to go over them here ; it is encugh to know that they are 
divided and suggest an open question, and to refer to the cases for 
the reasons urged on both sides. Other cases may be found in the 
American note to |Chandelor v. Lopus, 1 Smith Ldg. Cas., Am. 
Law Series Ed., p 347, in which the editor says the best considered 
American cases agree with the present English Rule. 

It is to be observed that Mr. Benjamin himself expresses no 
doubt on the subject. The only question is suggested by the Ameri- 
can editor in referring to American cases. Mr. Benjamin says: 
‘¢ Where the property in the goods has passed unconditionally to 
the buyer the law gives him no right to rescind the contract in the 
absence of an express stipulation to that effect, and the property 
therefore remaining in him he is bound to pay the price even if he 
reject the goods, which still remain his. His proper remedy, there- 
fore, is to receive the goods,’’ and bring an action for breach of 
warranty or set it up in defense to an action for the price. This is 
undoubtedly the well settled rule in England to-day. Mr. Corbin 
says the opposite rule was formerly held in England, and he refers 
to Lord Eldon’s doctrine in Curtis v. Hannay, 3 Esp. N. P. C. 83. 
This was an action for the price of a horse sold by the plaintiff to 

the defendant. The defense was a breach of warranty in a defect 
in the horse’s eyes. It appeared that the defendant had been in- 
formed of the defect shortly after the sale, and kept the horse and 
doctored him and made his eyes worse before he offered to return 
him. Lord Eldon in charging the jury said that on a breach of 
warranty on the sale of a horse he took it to be clear law that ‘‘ the 
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buyer might, if he pleased, keep the horse and bring an action on 
the warranty * * * or he might return the horse, and bring an 
action to recover the full money paid, but in the latter case the 
seller had a right to expect that the horse should be returned in 
the same state he was when sold, and not by any means diminish- 
ed in value.’? This last sentence contained what his Lordship 
especially intended to impre*s upon the jury. The point in the 
case was that the defendant had doctored the horse and _ blistered 
his mouth, and he was compelled to pay forit. Lord Eldon’s re- 
mark, therefore, about returning the horse, and recovering back 
the money paid did not apply to the facts as they appeared in the 
case and no great weight can be given toit. It can not truly be 
said on the authority of this remark that this was the rule of law 
then held in England. It was quoted in Selwyn’s Wisi Prius in 
1807, vol. 2, p. 586 ; Long on Sales in 1821, pp. 125-126, and Starkie 
on Evidence, vol. 2, p. 645, and was followed in Massachusetts and 
afterwards in Maine and other American States. But in Street v. 
Blay, in 1831, 2 B. & Ad. 456, the Court of Queen’s Bench referred 
to this rule of Lord Eldon’s, and to the fact that it had been 
adopted by Mr. Starkie in his excellent work on the Law of Evi- 
dence, and said it would be ‘extremely difficult to reconcile this 
doctrine with those cases in which it had been held that where the 
property in the specific chattel has passed to the vendee, and the 
price has been paid, he has no right upon the breach of the war- 
ranty to return the article and revest the property in the vendor, 
and recover the price as money paid upon a consideration which 
has failed, but must sue upon the warranty, unless 
there has been a condition in the contract authorizing the return, 
or the vendor has received back the chattels, and has thereby 
consented to rescind the contract, or has been guilty of a fraud 
which destroys the contract altogether ; citing Weston v. Downes, 
1 Doug. 23; Towers v. Barrett, 1 T. R. 133; Payne v. Whale, 7 
Kast, 274; Power v. Wells, Doug. 242. and Emanuel v. Dane, 3 
Camp. 299.” 

This is an accurate statement of the rule to be. deduced from 
these cases, although the cases do not themselves formulate a rule, 
and are generally decisions on questions of pleading. ‘They are 
good illustrations of how the principles of our law are reached 
through the working out of the principles of pleading. The ques- 
tion to be decided was whether an action for money had and re- 
ceived would lie, or whether the action must be upon the con- 
tract. Where the defendant had refused to take the goods back it 
was held that an action for money had and received would not 
lie for the money paid for them, because the contract was still open 
and the dispute was over the contract and the remedy was in dam- 
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ages for breach of warranty; but where contract was rescinded by 
consent of both parties or was void for fraud, there the action for 
money had and received would lie and the price paid could be re- 
covered back. This result is easily and inevitably reached by rea- 
soning upon the principles of pleading, and when reached it is 
found to rest upon the essential foundations of legal liability. The 
liability must rest either upon the contract or upon the fact that 
the contract is annulled and money has been received which ought 
to be paid back. If the property has passed the contract is exe- 
cuted on one side, and some consideration for the money received 
has been given. There can be no action for the money until the 
contract has been annulled, and the property restored; but it is well 
settled that a contract can only be rescinded by consent of both 
parties or for total failure of consideration or for fraud or mistake 
which makes it void. It is a contradiction in terms to say thata 
contract executed on one side can be rescinded for a 
breach of it by the other party. A _ breach of a 
contract gives an action for damages upon the contract to the 
injured party, but not the right to treat it as if it had never been 
made. <A breach of warranty is only a breach of the contract of 
sale and the remedy 1s on the contract. A breach of warranty is 
no more capable than any other breach of a contract of working a 
rescission. The contract remains and has been broken, and the 
liability is for the breach of the contract, The American courts 
which have held that the money may be recovered back for a 
breach of warranty have done so on the ground that a contract 
may be rescinded for breach of warranty as well as for fraud, 
Bryant v. Isburgh, 13 Gray, 607-611. But this is not the law as to 
any other class of contracts and it ignores the very meaning of re- 
scission and is based upon the similarity in the effect of breach of 
warranty and fraud upon the purchaser rather than upon true legal 
conceptions. It may be that if the property has not passed, and 
there has been a breach of warranty, the buyer may treat this 
as a failure of consideration, and refuse to receive the goods and 
so rescind the contract, though this has been denied in « late 
English case, Heyworth v. Hutchinson L. R. 2, Q. B. 447, but 
we are speaking now of those cases in which the contract has 
been partially performed by the seller, and the property has 
passed and the consideration has been received or any part of it. 
If the contract is not severable, in such cases breach of warranty is 
only a breach of the contract, and the remedy is only upon the 
contract, either an action for breach of the warranty or a defense 
of imperfect performance to an action for the price. The English 
vases since Street v. Blay have kept these principles clearly in 
mind, and have uniformly held that where the property in a 
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specific chattel has passed, and the price has been paid, the buyer 
cannot rescind the contract for breach of warranty. 

Gomperty v. Denton, in 1832, 1 C. & M. 207, was an action of 
assumpsit by the purchaser of a horse exchanged with £30 differ- 
ence in value, with counts for money paid and money had and re- 
ceived, and the plaintiff held the defendant to bail. Bayley, B. 
said: *‘ I take the rule to be, that if a contract remains open so as 
to give the party a right to recover damages for a breach of war- 
ranty, he cannot maintain an action of indebitatus assumpsit, on 
the ground of failure of consideration,’ and Lord Lyndhurst, 
C. B., said: ‘One party alone could not,*by hisown act, rescind the 
eomtract. The plaintiff had no right, therefore, to hold the defend- 
ant to bail at all.’’ He referred to Street v. Blay and said: ‘* That 
sase shows that you cannot treat a contract as rescinded on the 
ground of breach of warranty, except there was an original agree- 
ment that the party should be at liberty to rescind in such case, or 
unless both parties have consented to rescind it.”’ 

In Parsons v. Sexton, 4 C. B. 899, there was a contract for a spe- 
cific engine which was received and partly paid for and in an action 
for the remainder of the price, Erle, J., said: ‘‘Even assuming that 
there was a warranty as to its power, and that the warranty was 
broken, that was no answer to the action according to Street v. 
Blay, 2 B. Ad. 456. The case of Chanter v. Hopkins, 4 M. & W. 
399, also establishes that, when a known and ascertained article is 
ordered and sent, it must be paid for, although it do not answer 
the purpose for which it was ordered ; and Olliphant v. Bayley, 
5 Q. B. 286 is to the same effect. The defendants then conld not 
reject the engine, because it was not of fourteen horse-power, and 
the direction of the learned judge in that respect was wrong.”’ 

Dawson v. Collis, 10 C. B. 530 was decided ona question of plead- 
ing, but Jervis, C. J., said: ‘‘l aminclined to think, according to 
the principle of Street v. Blay, that on the sale of a specific article 
(as alleged in this plea), the buyer has no right to repudiate the 
article if it does not correspond with the sample; but his proper 
remedy is to bring a cross action on the warranty, or to set up the 
breach in reduction of damages,’’ and Maule, J., in the course of 
the argument, referred to Lord Eldon’s dictum in Curtis v. Han- 
nay and said: ‘‘It is however extremely difficult if not impossible 
to reconcile this doctrine with those cases in which it has been held 
that when the property in a specific chattel has passed to the ven- 
dee and the price has been paid, he has no right upon the breach 
of warranty to retain the article and revest the property in the 
vendor and recovér the price as money paid upon a consideration 
that has failed, but must sue upon the warranty, unless there has 
been a condition in the contract authorizing the return, or the 
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vendor has received back the chattel and has thereby consented to 
rescind the contract, or has been guilty of fraud, which destroys 
the contract altogether.”’ 

In Harnor v. Groves, 15 C. B. 667, the vendee of goods had used 
or sold a portion of the goods after he had discovered that they 
did not answer the contract, and it was held that he could not re- 
pudiate the contract and recover back the price. In Fisher 
v. Smith, 18 C. B. 156, Jervis, C. J., in an action for the price of a 
mare returned for breach of warranty of soundness said: ‘‘The 
proper question for the jury was, whether it was a fact of the con- 
tract that the mare should be returned if she proved to be unsound.” 
In Heyworth v. Hutchinson, L. R. 2Q. B. 447, the court laid great 
stress upon the distinction between a contract for the sale of goods 
answering a description and contract for the sale of specific goods 
with a warranty that they are equal to sample. They said that a 
clause of warranty might be either a condition going to the essence 
of the contract or a mere collateral contract, the subject of a cross- 
action, or matter in reduction of damages, but that when the con- 
tract related to specific goods this warranty was only collateral, and 
that in case of ‘‘asale of specific goods, though with warranty, 
there would not be any right or power on the part of the buyer to 
reject the goods, on the ground of their not being conformable to 
the sample.’’ This decision was made in a case where the property 
though specific had not passed, and he points out that it is going 
beyond all former decisions and that the reason on which they 
were decided does not exist where the property has not vested in 
the vendee, so that it cannot, by his act alone, be revested in the 
vendor, Benj. on Sales. $1257. 

This was, however, as Blackburn, J., explains in Azemar v. Cas- 
sella, L. R. 2 Q. B. 677, a case of difference of quality and not of 
kind, and therefore a true case of warranty, and the decision em- 
phasizes the rule that a contract cannot be rescinded for what is 
merely a breach of a collateral warranty. 

In Kennedy v. Panama, etc., Mail Co., L. R. 2 Q. B. 587, Lord 
Blackburn says that an innocent misrepresentation does not au- 
thorize a rescission, unless it is such as to show that there is a 
complete difference in substance between what was supposed to be 
and what was taken, so as to constitute a failure of consideration; 
and that if a horse is supposed to be sound and proves to be un- 
sound the buyer must pay the whole price unless there was a 
warranty ‘‘and even if there was a warranty, he cannot return 
the horse and claim back the whole price unless there was a 
condition to that effect in the contract.’? See also the notes to 
Chandelor v. Lopus, 1 Smith’s Leading Cases, Ninth Eng. Ed., Am. 
Law Series Ed. 327. 
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In Heilbutt v Hickson, L. R. 70. P. 438, the court distinguished 
between a contract for the sale of specific goods when the property 
has passed and an executory contract where the goods are not 
ascertained, and Bovill, C. J. said: ‘‘ Where there is a warranty 
of the quality of specific goods, that circumstance will not pre- 
vent the property in them from passing to the purchaser ; and if it 
be simply a warranty, will not entitle the purchaser to refuse to 
accept the goods, or to return them merely because the warranty 
is not fulfilled, and in order to entitle the purchaser so to refuse or 
to return them, it must, in the case of specific goods. be a term of 
the contract that he shall be at liberty so todo. * * * In cases 
where under an executory contract goods are sent by the vendor 
which do not come within the general description of those con- 
tracted for, the purchaser may refuse to receive or may reject them, 
and equally soif there be any other condition in the contract which 
is not complied with.’’ The decision of the case turned on pecu- 
liar facts; and there was some difference of opinion among the 
judges whether the plaintiff has a right to reject the goods or not. 
Grimoldy v. Wells, L. R. 10 C. P. 391; wasa case of sale by sample, 
and it was held that the buyer had a right to reject the goods after 
delivery and before he had accepted them, and that he was not 
bound to return them. The fact that the goods did not conform to 
the sample was considered not as a breach of warranty, but as the 
failure to fulfill an executory contract of sale. 

These last cases suggest one of the causes of the confusion that 
exists among the American cases. It is a failure to distinguish 
between sales of specific property and executory contracts, and 
between warrantees and conditions. Upon a sale by description or 
by sample there is a contract express or implied that the goods 
shall be of the kind or quality described or like the sample, and 
this contract may be either a collateral warranty, or it may be of 
the essence of the sale and a condition precedent to the right to 
the purchase money. If the goods are ascertained and are open to 
inspection, and the property has passed, the contract is a mere 
warranty, because the sale is executed and a condition precedent is 
no longer possible. If the goods are not specified, or if the con- 
tract is executory, a failure to answer the description is usually a 
breach of the condition of the contract, and the buyer has a right 
to reject the goods and refuse to pay the price. There are cases 
where what is in form a warranty is in fact a condition, where the 
warranty goes to the very essence of the subject of the sale, and in 
such a case, even though the property has passed, the buyer not 
having had an opportunity of inspection, the goods may be re- 
turned and the payment of the price refused. But this is only 
an apparent exception to the rule; the condition being broken, 
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the mere passing of the title in ignorance of the facts does not 
preclude the buyer from insisting on the fulfillment of his con- 
tract, provided he can restore the property to the seller. There 
is such a case as this in the New Jersey Reports, Wolcott v. 
Mount, 36 N. J. L. (7 Vr.) 262, and it was held that on a sale of 
seed by description there was a condition, or a warranty that the 
seed should be what they were called, and Depue, J., said, that 
such engagements might be treated as conditions in order to 
afford the purchaser a more enlarged remedy by rescission than 
he could have on a simple warranty ; but that when his position 
is changed and the remedy by repudiation has become impossible, 
there was no good reason why he should not have the only avail- 
able remedy, an action for damages, and whether the action should 
be technically considered an action on a warranty, or an action for 
non-performance of a contract, was entirely immaterial. 

We find no decision in New Jersey on the precise question, 
whether a contract may be rescinded for breach of warranty, but 
this language of Judge Depue’s is in accordance with the princi- 
ples underlying the English cases, and suggests that perhaps the 
apparent differences in the American cases may be reconciled if 
we distinguish clearly executed sales of specific goods and executory 
contracts for the sale of goods to be furnished and between mere 
collateral warranties and warranties which go to the essence of the 
subject of the sale and are in fact conditions. And we think it 
will be found to be true as is said by the American Editor of 
Chandelor v. Lopus in the Edson edition, p. 347, that ‘* the belief 
which is prevalent that goods can be returned for breach of war- 
ranty has arisen from careless expressions of the court in cases 
where there was fraud or wherea different article from that sold 
was offered.”’ E. Q. K. 


STEWART v. THE ODD FELLOWS’ MUTUAL LIFE INSURANCE ASSOCIATION. 
(Essex Circuit Court.) 


Demurrer—£stoppel— Pleading—Benevo- 


dent and Charitable Insurance Socteties.— 
A corporation under a power to make by- 
laws for its government can not enlarge its 
powers by adopting a by-law beyond the 
powers granted by its charter. 

The only right that third 


enabled to acquire in benefits accruing from 


persons are 


a membership in a Benevolent or Charitable 
Association is that conferred by the acts of 
March 6, 1883, and April 12, 1886, which 
simply authorize the association to contract 
with its members to pay death benefits ac 


On demurrer. 


cording to its rules, or by-laws, and agree to 
pay the same to the husband, wife, father, 
mother, son, daughter, brother, sister, or 
legal representative of the member, and by 
legal representative is meant, not an assignee 
but the executor or administrator, or pos- 
sibly the next of kin under the statute of dis- 
tributions. 

In the absence of a contract by the com- 
pany with the plaintiff, and no consideration 
received by the Association from him, there 
is no ground upon which an estoppel can rest. 





STEWART v THE ODD FELLOWS MUT. LIFE INS. ASSO. 


Messrs. Coult & Howell for demurrant. 

Messrs. EH. A. & W. T. Day, contra. 

Opinion by Drpur, J.: The Odd Fellows’ Life Insurance Asso- 
ciation was incorporated December 22, 1873, under an act of the 
legislature of this state, entitled: ‘‘An act to incorporate benevo- 
lent and charitable associations,’’ approved March 9, 1875, Rev. 79. 

The declaration avers that the association, by authority of the 
statute under which it was incorporated, adopted a by-law, which 
is set out in the defendant’s plea in these words (Art. 7, sec. 1): 
‘* Upon the decease of any member of this association the treasurer 
shall, within thirty days after receiving notice of the same, pay to 
the widow or family of the deceased, or to such person as the 
deceased may have directed, one dollar for every member of said 
association, and in case there be no such widow, children or desig- 
nated person, the treasurer shall appropriate toward the payment 
of the funeral expenses of said deceased so much as shall be 
necessary for that purpose, not exceeding the sum to which such 
widow would be entitled, if any; and if, after said payment, there 
shall be any amount remaining, then such excess shall go into the 
permanent fund of the association.’’ 

The declaration avers that Richard Heelis became a member of 
the association December 6, 1878, and so became entitled to all the 
benefits of that by-law ; that on August 21, 1880, Heelis assigned 
to the plaintiff his right in the said association and in moneys due 
or to be recovered upon his death ; that he died in 1886 at which 
time there were 937 members; that the association collected $937 
from its members in accordance with the said by-law, and refused 
to pay the same to the plaintiff. 

The defendant filed a plea in which oyer of the by-laws was 
craved and all the by-laws of the association set out verbatim. 
The plea alleged that Heelis died leaving him surviving his 
widow and daughter, and that the association within the thirty 
days after receiving notices of his death paid to his widow the 
sum of $937, at which time she presented and surrendered to the 
defendant the certificate of membership which had been issued to 


him. 

To this plea a demurrer was filed. 

Actions of this character by assignees or third persons designated 
by a member have been sustained. But it will be found that in 
these cases the statute under which the organization was effected 
conferred unlimited power upon a member to designate a benefi- 
ciary to receive the death benefits, or the suit was held to be 
maintainable in virtue of some contract, express or implied, on 
the part of the association with the plaintiff, Mass. Mut. Ben. 
Soc. v. Burkhard, 7 West. Rep. 527-529; Bloomington Mutual 
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Life v. Blue, 8 Id. 642; Manely v. Knishts, 7 Cent. Rep. 633 ; 
Bacon on Benefit Societies 162, and notes. The record in this case 
discloses no circumstance from which a contract to pay these 
benefits to the plaintiff can arise. Nothing is disclosed to lay a 
foundation for the plaintiffs right to these moneys except the cer- 
tificate of membership of the deceased, the by-law and the assign- 
ment. The declaration avers that the deceased by his assignment 
designated the plaintiff to receive these money in exclusion of all 
others. On this designation the plaintiff rests his right of action. 
His case rests upon this by-law ; and the construction, validity and 
effect of the by-law depend upon the act under which the asso- 
ciation was organized. 

The act authorizing these incorporations confers upon them au- 
thority to make and adopt such by-laws for their government as to 
them may seem right and proper. But every by-law so adopted 
depends for its validity upon the powers granted by the incorpor- 
ating act to the corporation itself. A corporation under a power 
to make by-laws for its government can not enlarge its powers by 
adopting a by-law beyond the powers granted by the charter. The 
third section of the General Corporation act provides that in addition 
to the powers enumerated in the first section of the act (which are 
the usual powers of all cdrporations), and those expressly granted 
in the act under which it is incorporated, no corporation shall 
possess or exercise any corporate powers except such as shall be 
necessary to the exercise of the powers so enumerated and given, 
Rev. 177. This section is a prohibition of acts not within the scope 
of the powers given, and contracts in contravention of it are illegal, 
M. & E. R. R. Co. v. Sussex R. R. Co., 20 N. J. Eq., (6 C. E. Green) 
542. 

The fifth section of the act under which this association was 
formed declares that ‘‘ the sole and exclusive object of incorpora- 
tion under this act shall be the relief or support of such of the 
members thereof as shall by sickness, casualty, or other cause, be 
rendered incapable of attending to the usual occupation or calling, 
as well as to discourage intemperance and diffuse the principles of 
benevolence and charity, and also toward the decent interment of 
deceased members or the widows of deceased members, and other 
charitable purposes, as may be provided for in the constitution and 
by-laws of such incorporation.’’ The introductory words of this 
section expressly declare a purpose to restrict these associations to 
the objects set forth in the body of the section. 

By the second section of a supplement passed March 2, 1883 (P. 
L., p. 57), it was provided that it would be lawful for associations 
incorporated under that act to contract with their members to pay 
death benefits according to the rules or by-laws adopted by such 
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association, and to agree to pay the same to the husband, wife, 
father, mother, brother, sister, or legal representative of such 
member, after his or her death, which contract the beneficiary 
therein named should have full legal power to enforce in proceed- 
ings at law or equity. This act was amended by a supplement 
passed April 12, 1886, by adding ‘‘son’’ and ‘‘daughter’’ to the 
relatives mentioned. (Rev. Suppt. 35, § 6). 

The fifth section of the original act which defines the objects of 
corporations organized under its provisions was amended by asup- 
plement passed March 22, 1886, by empowering such associations 
to afford relief or support to other persons besides members who 
by sickness, etc., were incapable of attending to their usual occu- 
pation or calling—to give and extend benevolent and charitable 
relief and assistance to persons who are not members or cor- 
porators, and to establish schools of a charitable nature, Rev. 
Suppt. p. 85, §3. In this act the words, ‘‘ charitable objects,” 
were substituted for ‘‘charitable purposes’’ in section 5 of the 
original act. 

It is clear that none of this legislation empowers these associ- 
ations to engage in the business of life insurance. A corpora- 
tion engaged in the business of life insurance, issuing its policies 
or its contracts of insurance, is not a benevolent or charitable asso- 
ciation within the title of the act or its purview. A corporation 
engaged in such business does not change its nature by reason of 
the fact that it confines its insurance to members. Every mutual 
insurance company issues its policies only to such persons as be- 
come members of the company. Nor is there any essential differ- 
ence between a liability such as is sought to be enforced in this 
case and an ordinary contract of insurance, nor any distinction be- 
tween a designation which will authorize the person designated to 
have moneys to be paid and an assignment. To support this ac- 
tion the plaintiff must maintain that these associations are by law 
empowered to contract for insurance upon the lives of members and 
to give such contracts the assignable quality which pertains to or- 
dinary policies of insurance. 

To sustain this contention the plaintiff relies upon the words, 
‘‘ other charitable purposes as may be provided for in the constitu- 
tion and the by-laws,’’ contained in the fifth section of the original 
act. The words, ‘‘as may be provided for in the constitution and 
by-laws,’ apply as well to all the preceding members of the sen- 
tence. I am unwilling to adopt a construction of the words, ‘‘ other 
charitable purposes,’’ which shall be broad enough to em- 
brace the power for which the plaintiff contends. Contracts of 
insurance in a general sense are not objects of ‘‘a charitable pur- 
pose.”” They may be such when limited to objects expressed in 
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some of the preceding members of the sentence—to afford relief 
or support to members incapacitated from attending to business, 
and a decent interment for deceased members or their widows. 
The other objects mentioned relate to projects undertaken by the 
association as a body to diffuse the principles of benevolence and 
charity—to discourage intemperance, to promote religion, morality 
and industry by lucal missions, Sunday-schools and schools of a 
charitable nature. To this collocation of benevolence and charita- 
ble objects the words, ‘‘ other charitable purposes,’’ were added to 
extend the work of benevolence and charity which these ‘‘ bene- 
volent and charitable”’ societies might undertake, to embrace 
everything that might be denominated a charity. To undertake 
to pay benetits collected from fellow-members to the wife or fam- 
ily of a deceased member would be a charity in the sense of these 
words. But a contract to pay toanother person a sum of money to be 
levied from members would not. ‘The Friendly Society act of 10 
Geo. 4, c. 56, enabled persons to form themselves into a society for 
the purpose of raising by subscriptions a fund ‘for the mutual 
relief and maintenance of the members thereof, their wives or 
children or other relations, in sickness, infancy, advanced age, 
widowhood,’’ ete. A later statute, 45 Will. 4, c. 40, recited and 
extended that provision to ‘‘nominees’’ of members, and added 
‘*or for any other purpose which is not illegal.’’ It was held that 
the latter words must be construed to mean other purposes, e/wsdem 
generis, as those enumerated, and that a society enrolled under 
those acts could not legally grant assurance on lives notwithstand- 
ing that rules authorizing them to do so had been certified and al- 
lowed, Queen v. Shortridge, 1 Dow. & Low. Prac. Cases, 855- 
866; Kelsall v. Tyler, 11 Exch. 513. A _ like restrictive construc- 
tion becomes conspicuously obvious as applied to our Benevolent 
and Charitable Associations act, in view of the fact that the words 
used are ‘‘other charitable purposes,’’ and an assurance on lives is 
not a charitable purpose, except as applied to the benevolent and 
charitable objects mentioned in the act. If those organizations are 
insurance companies, and not purely benevolent and charitable 
assdciations, they become subject to the laws for the taxation 
and regulation of insurance companies. 

In the original act anthorizing the formation of these associations 
no power was conferred upon a member to appoint a recipient of 
the benefits arising upon his death, and therefore no power of 
designation existed under that act. Indeed, in the section de- 
fining the objects of the incorporation the only right conferred 
personal to the member is that relating to relief or support in 
case he is disabled from attending to business. The only right 
that third persons are enabled to acquire in benefits accruing from 
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membership is that conferred by the acts of March 6, 1883, and 
April 12, 1886, which simply authorize the association to contract 
with its members to pay death benefits according to its rules, or 
by-laws, and agree to pay the same to the husband, wife, father, 
mother, son, daughter, brother, sister, or legal representative of 
the member; and by legal representatives is meant, not an 
assignee, but the executor or administrator, or possibly the next 
of kin under the statute of distributions, Lodge v. Weld, 139 
Mass, 499-504; Daniels v. Pratt, 143 id. 223; Bacon on Benefit 
Societies, § 262. The by-law in question is such rule or by-law 
as is contemplated by these latter acts, if it be construed to re- 
fer to persons designated within the class of persons enumerated. 
On a wider construction the by-law would be unauthorized and 
void, Kelsall v. Tyler, 11 Exch. 513; Presby. Asso. Fund vy, Al- 
len, 4 West. Rep. 712. The power of the association to contract 
or of the members to designate being special can only be exer- 
cised by an appointment within the class of persons mentioned, 
American Legion v. Perry, 140 Mass. 480; Daniels v. Pratt, 143 
id. 216; Skillings v. Mass. Mut. Ben. Asso., 146 id. 217; National 
Mutual Aid Association v. Gonser, 1 West. Rep. 4; Knights of 
Honor v. Nairn, 60 Mich. 444; 8. C., W. Rep. 326; Bacon on 
Benefit Societies 244-254. 

It was also insisted that the association was concluded from 
denying the validity of the plaintiff's title by estoppel. There be- 
ing no contract by the company with the plaintiff, and no con- 
sideration received by the association from him, there is no ground 
upon which an estoppel gan rest. C. & A. R. R. Co. v. N. L. 
& E. G. H. R. R. Co., 48 N. J. L., 19 Vroom 530, does not apply. 

For these reasons judgment on the demurrer should be for the 
defendant. 


W'ELCH’S EX’RS. v. ARNETT. 


(Court of Chancery of New Jersey.) 


Pleading.—A mendment of Answer—Mis- _swer will be allowed whether sworn to or not. 
take.—In case of a plain mistake as to facts, The defendant is bound to answer fully, 
though not discovered by the defendant un- truthfully and conscientiously, even though 
til after argument, an amendment of the an- __ not called upon to answer upon his oath. 


Mr. W. F. Hayhurst for motion. 

Mr. A. D. Andersonand Mr. A. G. Richey, contra. 

Brrp, V. C.: This is a motion to amend an answer put in with- 
out oath, and made after a vast amount of testimony has been 
taken and the testimony closed, and more than a year after an 
opinion of the Court had been filed settling the rights of the par- 





116 THE NEW JERSEY LAW JOURNAL. 


ties, and upon the same day that the complainants ask for a decree 
of reference in accordance with the opinion of the Court. 

It is said by the defendant that his answer contains a plain mis- 
take of fact, which was never discovered until about three weeks 
since ; he says that never before had he read the answer, nor did 
he know its contents, except that he furnished the facts to his 
solicitor, who prepared the answer and filed it without his know- 
ing any more as to its contents. These statements are all sup- 
ported by affidavits of the defendant and of his counsel. 

The defendant was called upon to account for lumber sawed by 
him for the complainant’s testator ; and, in the answer, the allega- 
tion is that a large quantity of such sawed lumber did not go into 
certain buildings which were erected by the defendant ; and that 
no account was ever kept of the same ; whereas, the truth is, as is 
now alleged, that the said lumber did go into the said buildings, 
and did go into the reports of the said defendant which were 
reudered from time to time, and is in the accounts rendered in re- 
sponse to the prayer of the bill. The lumber so put into said build- 
ings has been quite fully set forth in the testimony ; indeed, so 
much so that it would seem to have been one of the principal ob- 
jects of the investigation before the master. 

The counsel of complainants say that this amendment cannot be 
allowed without violating all the practice and every precedent of 
the Court. This statement is too broad, but the Court is always 
cautious in allowing answers to be amended ; it is not allowed asa 
matter of course. The defendant knows by the bill what he is 
called upon to answer, and he must answer not only fully, but 
truthfully and conscientiously, and that, too, whether under oath 
or not; every consideration of private interest and public welfare 
requires this. But with this precaution governing not only in mat- 
ters of mere form have corrections been allowed. but in other par- 
ticulars. This was the view of the practice expressed by Chancel- 
lor Williamson in Vanderveer v. Reading, 1 Stock. 446, and the 
cases cited by him all sustain him. Nor do I find anything in the 
books contrary to this. In Savings Bank v. Dimmock, Chancellor 
Runyon, in pronouncing the judgment on this subject, used the 
admirable and comprehensive language of Chancellor Green as 
follows, in Huffman v. Huffman, 20 C. KE. G. 271: ‘An application 
to amend an answer is addressed to the sound discretion of the 
Court. In mere matters of form, clerical mistakes, or verbal in- 
accuracies, great indulgence is shown in allowing amendments, 
even in sworn answers. But application toamend in material facts, 
or to change essentially to ground taken in the original answers 
are granted with caution, and only where it is manifest that the 
purposes of substantial justice require it.’’ See also Mechanics’ 
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Bank v. Burnett, 5 Stew. 236. In Bowen v. Cross, 4 John Ch. 370, 
Chancellor Kent said : ‘*‘ Where there is a clear mistake in answer 
and proper to be corrected, the practice is to permit the defendant 
to file an additional or supplemental answer.’’ He cites a number 
of cases in support of his opinion. In the case last cited the de- 
fendant handed to his solicitor a schedule which was to be annexed 
to the answer, but which was not so annexed ; and this omission 
was not discovered until after the answer was filed. An amend- 
ment of the answer was allowed. See also White v. Sayer, 5 Sim. 
566 ; Swollow v. Day, 2 Coll. Ch. 133; Fulton v. Gilmore, 8 Beav. 
154; Franklin v. Oberend, 9 Sim. 365. I at first thought that this 
case was to be taken against the defendant, because the statement 
of his case in his answer was in the nature of an admission by him 
as agent, from which, considering the relationship of the parties, 
he ought not, after answer filed, to be permitted to withdraw ; and 
in this I thought I was sustained by the judgment of Lord Hard- 
wick in Pearce v. Grove, 3 Atk. 522. But it appears from the 
opinion in that case that the defendant did not swear that he was 
surprised into the admission or ill-advised in setting it forth. But 
the case of Powell v. Sage, 11 C. E. Gr. 120, 125, is quite to the 
point. In that case the defendant set up by his answer a claim of 
title different from the one he proved at the hearing. After a com- 
plete history of the case, the Chancellor said: ‘‘It is objected 
that this Court can only decree in favor of or against the title set 
up in the answer, and, therefore, if a different title be established 
in favor of the defendant at the trial, this Court can make no de- 
cree. But in such case where no objection is made at the trial, 
and no surprise alleged, and it appears that justice will be done by 
establishing the title proved at the trial, it would be competent for 
this Court to direct an amendment of the answer, if necessary, to 

conform to the finding of the jury.”’ 

With these authorities before me, it seems to be my plain duty 
to allow the amendment asked for; that is, toshow that a certain 
amount of lumber was used in the erection of said buildings ; and 
that that lumber was not accounted for in the weekly statements 
forwarded to the principal by the defendant, his agent, unless the 
circumstances of the case are such as to forbid it, because of the in- 
justice which will ensue to the complainants. Counsel on behalf of 
the complainants say that they accepted the answer as true,and that 
in the long and tedious effort to establish the facts of the case, and to 
show the true nature of the liability of the defendant, they had no 
intimation that the answers contained a misstatement upon a point 
of so much importance to the defendant. It is most apparent that 
the disadvantage to them might be very great since many of the 


witnesses whose testimony might be needed by them, if living at 
8 
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all, live in Maryland, or in some more remote place. These consid- 
erations have great force, and cannot be overlooked. 

I am not at liberty torefuse the application to amend. But the 
hardship or perplexity which may be cast upon the complainants 
by this course will be provided for in case it happens that they 
suffer from the great lapse of time or the absence of gvitnesses who 
cannot be reached, or the death of any whose testimony may ap- 
pear to be material, or any other such material consideration. It 
is not the duty of the Court to help one party out of a mistake at 
all hazards to the other. Hence the Court will reserve the right of 
determining how far the defendant shall seek any benefit from the 
proposed amendment when the case isallin. If the Court should 
be fully satisfied that the complainants after proper diligence have 
suffered from the long delay of defendant in discovering his mis- 
take, it will be the plain duty of the Court not to allow such con- 
sequences. 

I onght to add that I have come to this conclusion with less re- 
luctance because of the impression that both parties have, in fact, 
submitted all of the testimony that was within their reach at the 
time of the hearing on the point involved in the proposed amend- 
ment. 

I will allow the complainant his costs on this application, Bowen 
v. Cross, supra. The defendant must give to the complainant a 
copy of his supplemental answer gratis. 


ADMINISTRATOR OF DAVID COCKS, DECEASED, v. ANNA C. VARNEY. 
(Court of Chancery of New Jersey.) 


Attachment— Attaching Oreditor—Fraud- 
ulent Conveyance-— Equity. 

1. An attaching creditor, having a lien on 
the property of his debtor by force of the at- 
tachment act, is entitled, prior to the re- 
covery of judgment, to the aid of a court of 
equity in setting aside a fraudulent convey- 
ance or encumbrance. 

2. But, in such a case, as his right to a 
lien rests entirely on his own act, and not 
on a judgment, he is bound to show affirma- 
tively that he is a creditor of the defendant, 


On hearing on demurrer. 


and also that as a creditor he has, in the 
mode pointed out in the statute, acquired 
the lien which he asserts, 

3. No one but a ereditor for a debt of 
definite amount, and having a right to main- 
tain an action at law for his debt, can 
acquire the lien given by the attachment 
act. 

4. In the absence of statutory provision 
otherwise directing, a stranger to a contract 
under seal cannot maintain an action at law 
on it. 


Mr. Edwin B. Williamson and Mr. Thomas N. McCarter for 


demurrant. 


Mr. William H. Gale, of New York, and Mr. Robert Allen, for 


complainant. 


Van FLeketT, V. C.: The defendant in this case has demurred to 
the complainant’s bill, denying that the case made by the bill is 
sufficient to entitle the complainant to the relief he asks. The com- 
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plainant sues as administrator of David Cocks, deceased, and 
grounds his right to a decree on a contract made by the defendant 
with the people of the State of New York. 

The complainant rests his right to relief on the following facts : 
Prior to the twenty-third day of October, 1869, David Cocks, un- 
der a commission issued out of the Supreme Court of the State of 
New York, had been found to be an habitual drunkard; on the 
date last named, the same Court appointed George J. Barlow com- 
mittee of the person and estate of Cocks, and Barlow thereupon 
executed a bond to the People of the State of New York in the sum 
of $36.000, with the defendant as his surety, conditioned that if 
Barlow should faithfully perform the trust reposed in him as the 
committee of Cocks, according to the statute, and should render an 
account whenever required by law, and should observe the orders 
and directions of the Court which appointed him, then the bond 
should be void, otherwise it should remain in full force and virtue: 
the bond was executed under the hands and seals of both Barlow 
and the defendant ; Barlow, after executing the bond, ‘‘as such 
committee received and had the sum of $17,000 of the moneys, es- 
tate and effects of David Cocks”’ ; subsequently proceedings were 
instituted in the Supreme Court of New York, on behalf of Cocks, 
which resulted in an order being made, directing Barlow to account 
and pay over to Cocks, on the first day of July, 1875, ‘‘ the moneys 
aforesaid.’’ This order Barlow has never performed or obeyed. 
Cocks died intestate, in this State, in September, 1881, and admin- 
istration on his estate was granted by the surrogate of Monmouth 
Jounty to the complainant in April, 1888. The bill then alleges 
that, in consequence of Barlow having received and retained 
$17,000 of David Cocks’ estate, the defendant, by the terms of the 
bond which she executed as the surety of Barlow, became indebted 
to the complainant, on his taking out letters of administration on 
Cocks’ estate, in that sum. Proceeding on this notion, the com- 
plainant, in April, 1888, made oath that the defendant was in- 
debted to him in the sum of $17,000, and on such oath procured a 
writ of attachment to be issued out of the Court of Common Pleas 
of Monmouth County against the defendant as a non-resident 
debtor. Certain lands formerly belonging tothe defendant, were 
seized under this writ. Just prior to the issuing of the writ of at- 
tachment these lands were conveyed by the defendant Varney to 
another defendant in this suit. The object of the complainant’s 
bill is to procure a degree nullifying this conveyance, and also 
avoiding two mortgages made by the defendant Varney on the 
lands in qnestion prior to her conveyance of them, The deed and 
mortgages are charged to have been made by the defendant with 
intent to defraud the complainant as her creditor. 
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Two fatal faults are imputed to the complainant’s bill. First, it 
is said that no judicial tribunal has power, in the absence of an ex- 
press statutory grant, to deprive a citizen of his property and place 
him under the control of a guardian, on the ground that he is an 
habitual drunkard, and inasmuch as the bill does not aver that the 
proceedivg in the Supreme Court of the State of New York, re- 
sulting in a finding that David Cocks was an habitual drunkard, 
was authorized by statute, it must be presumed that that proceed- 
ing was without authority of law ; and, second, it is said that the 
bill shows on its face clearly, that at the time the complainant sued 
out the writ of attachment under which he claims, no debt was due 
to him for which he could have maintained an action at law against 
the defendant. As the last objection strikes at the foundation of 
the complainant’s case, and must, ifit is found to be well taken, 
result in its overthrow, I shall consider it first. 

The complainant’s right to challenge the validity of the deed and 
mortgages in question does not rest on a judgment, but is such, 
and such only, as he acquired by suing out his writ of attachment. 
The eighteenth section of the statute authorizing the issuing of at- 
tachments against absconding and absent debtors, declares that a 
writ of attachment shall, immediately on its issue, becomes a lien 
on the lands of the defendant, and remain so until the debts of the 
plaintiff in attachment and other applying creditors are satisfied, 
or judgment shall pass against them. Rev. 45. The lien acquired 
by suing out a writ of attachment, it has been repeatedly held, is 
sufficient to entitle the plaintiff in attachment to file a bill in equity 
to free the subject of his lien from all obstructions his debtor has 
created in fraud of his creditors. Hunt v. Field, 9 N. J. Eq. (1 
Stock) 36; Williams v. Michenor. 11 N. J. Eq. (3 Stock) 520; 
Robert v. Hodges 16 N. J. Eq. (1 C. E. Gr.) 299. 

The important question which this case presents is, do the aver- 
ments of complainant’s bill show that he has acquired a lien on 
the lands which he is seeking to reach, in the manner directed by 
the statute under which he asserts a right of lien? His right of 
lien does not reston a judgment. No court has, as yet, adjudged 
that the defendant is indebted to him to the amount of a single 
penny. Whatever right he has is simply such as he has acquired 
by his own oath, and the act of the clerk of Monmouth County in 
issuing a writ, at his request, against the defendant. Where, ina 
case like the present, the questions whether the complainant is a 
creditor or not, and whether he has acquired a lien or not, are open 
and wholly unconcluded by judicial sentence, this court is at lib- 
erty to consider and decide them as it does any other question sub- 
mitted to its judgment. And where the foundation of the com- 
plainant’s action is claim to a lien, arising simply from his own act, 








ADMINISTRATOR OF COCKS vz. VARNEY. 121 


the burden is on him, and to be entitled to prevail he must show 
affirmatively that he is a creditor with a right of lien. The de- 
fendant in such a case is at liberty to contest the whole ground on 
which the complainant’s action stands, and to interpose any de- 
fense which will show that the complainant is not a creditor, or 
that he has no lien. Brantingham v. Brantingham, 12 N. J. Eq. 
(1 Beas.) 162. 

To acquire the lien which the complainant makes the foundation 
of his action in this case, it is indispensable that the person at- 
tempting to acquire it shall be a creditor of the defendant, with a 
right to maintain an action at law for his debt, and also that his 
debt shall be founded on a contract, and be of such a nature as 
that, under the old practice, he would have been entitled to have 
had his debtor held to bail on simply filing his own affidavit of his 
cause of action. In other words, his debt must be certain and 
liquidated, so that the intervention of a court or jury is not neces- . 
sary to determine its amount. That the person seeking to acquire 
this lien must be a creditor of the defendant, with a right to main- 
tain an action at law for his debt, is made clear both by the lan- 
guage of the attachment act and the construction which it has al- 
ready received. In City Bank v. Merrit, 2 N. J. Kg. (1 Gr.) 131, 
Chief Justice Ewing said: ‘‘The great purposes of the attachment 
act are, by seizing the property of a debtor to compel his appear- 
ance to answer the demand of the plaintiff, when from non-resi- 
dence or flight be is beyond the process of our judicial tribunals ; 
and on his failure of appearance to apply such property to the just 
end of satisfying his debt. An attachment is an extraordinary, 
not an ordinary writ. To use it when the debtor is within the reach 
of ordinary process, is wholly inconsistent with the spirit and de- 
sign of this mode of procedure. It is only when the creditor can- 
not employ the latter that he is permitted to resort to the former.”’ 
The same view, in substance, was expressed in Branson v. Shinn, 
2N. J. Eq. (1 Gr.) 250. That the debt must be certain and defi- 
nite, such as a creditor would have been entitled, under the old 
practice, to have claimed bail for, on simply filing his own affidavit 
of his cause of action, is settled by Jeffrey v. Wooley, 10 N. J. L. 
(5 Hal.) 123, and Boyd v. King, 36 N. J. L. (7 Vr.) 138. 

These authorities, considered in connection with those to be cited, 
make it entirely clear that the complainant has never possessed the 
right which is indispensable to the acquisition of the lien which he 
asserts. He has never been a creditor of the defendant, with a 
right to maintain an action at law for his debt. Heis not a party 
to the bond which he arbitrarily made the basis of his proceeding 
in attachment ; nor has that instrument been assigned to him; 
nor, so far as appears, has any tribunal, having a right to exercise 
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jurisdiction over that matter, adjudged that its condition has been 
broken. It is elementary law that, in the absence of a statutory 
provision otherwise directing, a stranger to a contract under seal 
cannot maintain an action at law on it. Therule on this subject, 
given in Chitty’s Pleading Vol. 1, p. 3, reads as follows: “Ifa 
bond be given to A, conditioned for the payment of money to him, 
for the use or benefit of B, or conditioned to pay the money to B, 
the action must be brought in the name of A, and B cannot sue for 
or release the demand. * * * * Itis an inflexible rule, that ifa 
deed be inter partes, that is, on the face of it expressly describe 
and denote who are the parties to it—as between A of the first part 
and B of the second part—C, if not expressly named as a party, 
cannot sue thereon, although the contract purport to have been 
made for his sole advantage, and contain an express covenant with 
him to perform an act for his benefit. In such a case, C is a 
stranger to the deed, and violence would be done to the expressed 
intention of the parties, were he to be allowed to maintain an action 
on it in his own name.’”’ The rule is stated in the same way, sub- 
stantially, in 1 Chit. on Con. (11 Am. ed.) 77. In Chesterfield and 
Midland Silk Stone Colliery Co. v. Hawkins, 3 Hurl. & Colt. 677, it 
was held that this was a positive rule of law, and not a mere rule 
of construction, which the courts might vary according to the in- 
tention of the parties. The rule is otherwise 1n respect to simple 
contracts. There, if one person makes a promise to another, for 
the benefit of a third, the third may maintain an action on it in his 
own name. Joslin v. N. J. Car Spring Co., 36 N. J. L. (7 Vr.) 141. 

It is clear that the complainant had no right of action on the 
bond in question at the time he sued out his writ of attachment. 
He could not have maintained an action at law on the bond in the 
conrts of the state of New York without averring other material 
facts than those set out in his bill in this case. Hood v. Hood, 85 
N. Y. 561. 

The demurrer must be sustained with costs. 


POTTER v. POTTER. 
(Court of Chancery of New Jersey.) 
Partition—Counsel fees. 

On a bill for partition filed by one of the heirs-at-law of Isaac 
J. Potter, deceased, the tenant in possession filed an answer set- 
ting up a lease from a devisee of Isaac J. Potter, undera holograph 
will made in California without witnesses and admitted to probate 
there. A feigned issue was ordered to determine the validity of 
the will, and the case was argued in the Supreme Court and that 
court certified its opinion that the will was not good to pass real 
estate in New Jersey, Nelson v. Potter, 11 N. J. L. J. 227, 50 N. 
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J. L. (21 Vr.) 324. Upon this opinion the Court of Chancery made 
an interlocutory decree declaring that the tenant had no interest in 
the land, and directing a partition among the complainant and the 
other defendants, the complainant to have one twenty-fourth part ; 
one of the defendants one twenty-fourth part, and others one 
twelftheach. A reference toa master was made and the property was 
sold for $1,500 and on motion for the decree of distribution applica- 
tion was made for a counsel fee fur the complainant, and the Court 
was asked to name a sum with reference to the argument of the 
feigned issue in the Supreme Court, and the fact that by the labors 
of the complainant’s counsel the whole estate had been preserved 
against a claim adverse to all the heirs. 

Messrs. A. Q. Keasbey & Sons for the complainant: 

VAN FLEET, V. C., directed that notice should be given by mail 
to all the defendants that on the next motion day application 
would be made for a counsel fee of two hundred and fifty dol- 
lars, besides fees for searches, and on January 15, 1889, motion 
having been given and no opposition being made, he made an 
order accordingly. 


Nore.—Appeal from a decision on a feigned issue. Some question arose in this case as 
to how an appeal should be taken from the decision that the tenant had no interest in the 
property under the lease and the devise and the defendant’s counsel proposed to take a 
writ of error to the decision of the Supreme Court and requested that the postea should be 
filed and judgment entered in the Supreme Court. There was, however, no postea filed nor 
judgment entered in the Supreme Court. The postea was returned to the Court of Chan- 
cery with the certificate of the Chief Justice of the decision of the Supreme Court and upon 
receiving this the Court of Chancery made its own decree from which alone an appeal could 
be taken. The decree of the Court of Chancery was its own decree and a reversal of the 
Supreme Court, if a writ of error could be taken, would not affect it. Depue, J.,in Am. Dock 
and Imp. Co. v. Trustees of the Public Schools, 37 N. J. Eq, (10 Stew.) 266, explains 
clearly the difference between the suspension of proceedings in equity with leave or direc- 
tions to the party to bring a suit at law and the awarding an issue out of Chancery. In the 
former case he says, “the action is prosecuted in compliance with the practice and proceed- 
ings in ordinary actions at law. Bills of exception may be taken at the trial and the pro- 
ceedings are reviewable by rule to show cause and writ of error in the usual manner, and 
judgment at law will be entered, which will be accepted in equity as a finality (citing 
cases). But where an issue is sent out of Chancery, the whole proceeding 1s under the control 
of the Chancellor. No bill of exceptions can be taken, and no judgment entered ; the cir- 
cuit record and postea are sent to the Court of Chancery and the conduct and result of the 
trial are subject to review in that court only,” (citing cases). See also Dickinson’s Chy. 
Prec. 310, 311 notes; 2 Daniels Chy. Prec. 1119, 1122, 1134. Ep. 





THOMAS POTTER v. WILLIAM E, SACKETT. 
(Hudson Common Pleas.) 
Libel—Criminel intent— Rights of newspaper publishers—Malice. 
In this case the plaintiff was engaged in taking partin the politi 
cal discussions of the times and had been mentioned as a candidate 


for Congress from Hudson County. The defendant had in charge 
the publication of a newspaper in Jersey City, and, according to 





124 THE NEW JERSEY LAW JOURNAL. 


the allegations of the plaintiff, caused to be published therein cer- 
tain statements, untrue as well as defamatory. 

Lippincott, J., in charging the jury, said: There can be no 
conviction of a crime, nor a conviction in this case, unless you 
find that at the time of the commission of the acts complained of, 
the defendant had a criminalintent. The universal doctrine of the 
law that there can be no crime without a criminal intent necessarily 
has its application to libel. The courts, perhaps, have held parties 
criminally liable by reason of an implied evil intent in cases of 
libel, to a degree not witnessed in any other division of the 
criminal law, and when a man intentionally publishes of another 
matter which is libellous, he is, according to the general doctrine, 
held to have malice in law against that other, whatever may have 
been his motives in fact. 

Whether the defendant here wrote and published the articles, if 
you find them, or either of them, to be libellous under the defini- 
tions which the Court has given to you, in malice or not, is en- 
tirely a question for you. You must determine this from the whole 
case. The Court can only tell you what maliceis. It is for you to 
ascertain whether it exists or not. 

Under the language of the Constitution it must be conceded that 
there may be an abuse of the liberty of speech and of the press. 
Under this provision of the Constitution, if a person publishes de- 
famatory matter of another without any lawful occasion for making 
a publication, and if the end were to gratify a spirit of detraction, 
or to bring the subject into contempt and disgrace, the proof of 
truth on the trial does not justify or excuse the publication. 

On the other hand it is the right, yea, more, in these days, and 
under our civilization, it is the duty of the publisher of a newspaper, 
mindful of his high trust as the manager of a vast power for good 
or evil, doing it with no evil intent, but with good motives, to at all 
times publish the truth in relation to public concerns, to publish 
public proceedings and official acts, and public conduct of officials, 
and it is not libellous at any time to publish a fair comment upon 
persons who submit themselves to public criticism as public 
speakers and teachers, and all those who come within the range of 
public characters of this class. In this case, 1f the complainant 
were engaged in taking part in political discussions of the times, 
and if he were mentioned as a candidate for Congress, the defend- 
ant had a right to comment upon his fitness as a political instructor, 
or as a candidate for that office, and if he did it with the motive 
and end of informing the public as to his true character, and not from 
malice, he would be guiltless of libel, although the publication may 
have been false. 
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CHARLES MILLER v. THE HILLSBOROUGH MUTUAL FIRE ASSOCIATION. 
(Court of Chancery of New Jersey—Opinion filed March 14, 1889.) 


Fire Insurance Policy, Conditions of—By-Laws. 

On final hearing on pleadings and proofs. 

Mr. G. 8. Grosvenor for complainant. 

Mr. J. D. Bartine for defendant. 

Birp, V.C.: Anaction at law is pending upon an insurance pol- 
icy held by the complainant. The defendant having issued the 
policy set up in one of its pleas, that the house which was burned 
was not occupied at the time, and that that was in violation of one 
of the conditions of the by-laws of the company. There were a 
large number of conditions annexed to the policy, but the one in 
question was not; nor had the complainant any knowledge of this 
one, although his assignor had such knowledge. The aim of the 
bill is to have the defendant company restrained from offering 
any evidence under said plea in the said action of the law. 

The opinion in this case by Mr. Justice Van Syckel, in the 
Court of Errors, 44 N. J. Eq. (17 Stew.) 224. held that when an in- 
surance, though a mutual, offers to insure with a certain set of con- 
ditions annexed to its policy, and such offer and conditions are ac- 
cepted, it cannot afterwards insist upon other or additional 
conditions, of which the insured had no knowledge, detrimental to 
the insured; although, at the time, the said additional conditions 
may have been annexed to orincorporated in the by-laws. See W ood- 
ruff v. Depew, 14.N. J. Eq. (1 McCar.) 168, and the cases therein re- 
ferred to; followed in DeWitt v. Van Sickle, 29N. J. Eq. (2 Stew.) 
211; Traphagen v. Hand, 36 N. J. Eq. (9 Stew.) 284; Sprague v. 
Drew, 6 Atl. Rep. 307. 

The injunction should be made perpetual. The complainant is 
entitled to costs. 


CHARLES BORCHERLING v. SILAS HALSEY. 
(Essex Circuit Court.) 
Affidavits—Practice—Rule to Show Cause. 

An application was made in this case for an order to opena 
judgment obtained by default. Counsel stated that the defendant 
had not filed a plea and that the plaintiff had had an execution 
issued. 

The application to open the judgment was based upon the 
grounds of surprise and merit. Counsel offered certain affidavits 
taken ex parte. 

Depur, J.: Held that affidavits taken ex parte can he read upon 
a rule to show cause, but not upon a final hearing. The mere 
service of such affidavits is not sufficient—parties are not entitled 
even to have such affidavits read. 
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The practice of taking affidavits ex parte, to be used on the argu- 
ment of a motion, is peculiar to the Court of Chancery, and has 
never been adopted in the courts of law, and I have always found 
them unsatisfactory. See Baldwin v. Flagg, 43 N. J. L. (14 Vr.) 495. 

The practice and rules of this court require such affidavits to be 
taken upon notice. If there is any conflict as to the facts in the 
case, a rule to show cause will be granted. 


JOHN CAARPER v. ELLEN HARPER. 
(Court of Chancery of New Jersey.) 
Agreement, Refusal to comply with terms of. 

Mr. Garret Barry for complainant. 

Mr. Gilbert Collins for defendant. 

Brrp, V. C.: A husband who had resided a long time in New 
Jersey went to Dakota, and there procured a divorce. When he 
desired to convey some of his lands in this State he discovered that 
there was some doubt as to his ability to give a perfect title unless 
his former wife, Ellen, should join in the deed. This led to an 
agreement that he should pay her $1.750 a year for the support and 
maintenance of herself and tive of their children, and that she 
should join in the execution of any deeds or mortgages in case he 
desired to sell or mortgage either of three certain lots. He presented 
certain deeds, and requested her to join in the execution of them, 
but she refused to do so until she could consult her counsel: 
Held—This is not such an absolute refusal as to bring the case 
within the clause in the agreement that she shall forfeit all right 
to the provisions made for her under said agreement. 


TANTUN v. TANTUN. 
(Court of Chancery of New Jersey.) 
Answer in Nature of Cross-bill. 

Mr. J. H. Backes for the motion to strike out. 

Mr. J. Buchanan, contra. 

Biro, V. C.: Held that in tiling an answer, and an answer in the 
nature of a cross-bill under rule 212, it is not enough after having 
made certain statements in the answer, to refer to them thereafter 
in the answer by way of cross-bill, and to say ‘‘ that he repeats the 
several statements contained in paragraph 2 of his answer,’ and 
nothing more, except to pray that the complainant in the original 
bill may answer the same without oath. The practice has always 
been under the former proceedings to state all of the matters in the 
cross-bill as fully as in an original bill, although they may have been 
the foundation of the defense by way of answer; and the rule re- 
ferred to has not changed the practice any farther than to allow the 
relief sought by way of cross-bill to be joined with the answer. 
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WILLIAM H. McCLEAVE ». JOHN 8. SHEAFFER. 
Notice—Interrogatories—Substitution of Attorney of Record. 
(Essex Circuit Court.) 

In this case the original attorney of record for the plaintiff had 
died and another attorney had been substituted on application by 
the attorney for the defendant for an order directing the attorney 
for the plaintiff to answer certain interrogatories served on the 


original attorney before his death. 


Derpuk, J.: Held that the order could not issue until the attorney 
now of record had been served with the proper notice of the appli- 


cation. 
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THE CHANGES IN ASSEMBLY DIS- 
TRICTS. 


The Legislature, taking advantage of the 
fact that both houses are Democratic this 
year, has passed a bill changing the lines of 
nearly all the Assembly districts in the va- 
rious counties so as to insure, as far as possi- 
ble, the election in the future of Demo- 
crats from the majority of all the districts. 
It has been suggested that this action is une 
constitutional at this time, inasmuch as it 
isin effect a reapportionment, and the co « 
stitution provides (Art. II., Sect. IV.), that 
the apportionment made after each United 
States Census shall remain unaltered until 
another enumeration shall have been taken. 
This provision of the constitution refers to 
the apportionment of the members of the as- 
sembly among the connties according to the 
number of their inhabitants, and the divis- 
ion into districts was not contemplated at 
all. The present law makes no change in 
the number of members for each county, but 
it does make a difference in the representa- 
tion of the county, and makes a disturbance 
which it seems to have been the intention of 
this constitution to avoid for a period of ten 
years ata time. The constitution could not 
contain an express prohibition against re-dis 
tricting, because districts within the coun. 
ties were wholly unknown to the constitution. 
They had not been thought of at that time, 
and were not provided for. The third sec- 
tion of article IV provides that ‘* the Gen- 
eral Assembly shall be composed of members 
elected annually by the legal members of the 
counties, respectively, who shall be appor- 


tioned as nearly as may be according to the 
number of their inhabitants,” and then comes 
the provision that the apportionment once 
made sha!! remain unaltered until the next 
census. An election of five men by the legal 
voters of a county is by no means the same 
thing as an election of four men by the legal 
voters of each of five districts of the county. 
No one of the members is elected by the 
legal voters of the county, and altogether 
they do not represent the majority of the 
county, and the districts may be and prob- 
ably have been so arranged that in many 
cases they represent the minority. It was 
in the year 1852 that the districts were first 
provided for by act of the legislature. (P. 
L., 1852, p. 462), but ‘no time occurs ”’ to. 
the Constitution any more than to the king, 
and if there is a doubt whether the system 
is constitutional this new law affords a good 
opportunity to bring the question before the 
courts. The question was suggested in an 
article in this journal by Mr. Wayne Parker 
in November, 1881. It is no doubt true as 
he said then that the reapportionment of dis- 
tricts has been aceaseless bone of contention. 
That it is corrupting to the people and to 
parties to make gerrymandering an element 
of political power, and, moreover, that the 
election of men on a county ticket would 
tend to put better men in the assembly be- 
cause the best men with a county reputa- 
tion would be welaéified upon a general 
ticket for the strength they would give to it 
while they have little chance in the politics. 
of a small district, is clearly true. 
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NOTES OF CASES. 


Fith v. Delaware, L. & W. R. R. Co., 
37 Fed. Rep. 65, is a decision on the act 
of March 3, 1887, on the jurisdiction of the 
Federal Courts. This act is so obscure that 
the action of the courts is necessary to give 
it any definite meaning. It was thought et 
one time that it took away the original juris 
diction of the Federal Courts in all cases of 
diversity of citizenship, except where the 
defendant was an inhabitant of the district 
in which suit was brought, and the plaintiff 
was a citizen of another state, and upon 
this view of it the jurisdiction for the re- 
moval of causes was almost totally destroyed, 
County of Yuba v. Pioneer Mining Co, 
32 Fed. Rep. 183, Speer on Removal 
of Causes 34. This decision, however, 
was not followed in other circuits, Fales v. 
Chicago, etc., Co., 32 Fed. Rep. 673 ; Gavin 
v. Vance, 33 Fed. Rep. 84 ; Loomis v. New 
York, etc., Coal Co., Ib. 353; Tiffany v. 
Wilee, 34 Fed. Rep. 230 and has finally been 
overruled by the court which pronounced it, 
Wilson v. Western Union Tel. Co. Ib. 561, 
(Holt on Concurrent Jurisdiction 65). It is 
now held that a case in which the controver- 
sary is between citizens of different states is 
an exception to the provision that no suit 
shall be brought against any person in any 
‘other district than that of which he is an in- 
habitant. This must be borne in mind in 
reading the recent case above referred to. It 
was then held that an alien could not sue the 
Del. L & W. R. R. Co. in the U. S. Cir- 
cuit Court for the southern district of New 
York, although the company’s chief office 
was there, and most of its officers and stock- 
holders resided there, and the greater part 
of its line was there, the company being 
‘created under the laws of Pennsylvania, and, 
therefore, an inhabitant of that State. It 
is to be that the plaintiff was 
an alien and not a citizen of a different 
State, and the decision, therefore, does not 
conflict with Wilson v. Western Union Tel. 
Co., above referred to. 

Waddington v. Bugby, N. J. Court of Ere 
rors, February 1, 1889, 16 Atl. Rep. 690, is 


noticed 


an interesting decision on the capacity of 
the old, blind and infirm to make valid wills 
and the question of undue influence arising 
out of the fact that the draughtsman of the 


will was made executor, and that his wife 
and son were the favored legatees. The 
will was sustained, and it was said that 
‘‘while it would have been more delicate 
and prudent for the executor under the 
circumstances to secure the services of a 
stranger to prepare a will for the testatrix ; 
yet, if she had sufficient capacity to make it 
—and this is the voluntary expression of her 
wishes in disposing of her property—this mis- 
take, or even officiousness, in tendering his 
services, should not be allowed to defeat 
her purpose long entertained and expressed 
in a former will, to exclude the caveator 
from any portion in her property.” 

In State (Aldridge, pros.) v. Essex Pub- 
lic Road Board, 16 Atl. Rep. 695, the 
Court of Errors laid down a rule in regard 
to assessments which is eminently just, and 
will have the effect of invalidating a great 
many assessments for public improvements. 
The Court said: One of the objections ‘ is 
based upon the fact that the assessors hav. 
ing decided that land lying outside of 
parallel lines drawn 1,500 feet from Bloom- 
field avenue on each side, was not benefited 
by the improvement, refrained from assessing 
such parts of lots as lay beyond those lines, 
and assessed the parts lying within them, 
no matter how the lines bisected the lots. 
Such a method of assessment is likely to 
be unreasonable, and injurious to the land 
owner. If the size and situation of a plot 
of ground, or if the improvements upon it 
be such as to render it fit for use only as 
an entirety, then it involves an absurdity 
to say that a part is benefited, but the 
whole is not ; and if the statutory mode of 
collecting the assessment, by sale of the 
land assessed, be pursued, the consequence 
in such cases must be that a valuable par- 
cel of land will be divided into two value- 
less pieces, and so the estate of the owner 
will be wasted. The assessor’s map shows 
that in many instances assessments of this 
character were levied ; often a few feet of 
the fronts of lots were assessed, leaving the 
rears liable to be cut off by sale from all 
access to the public road; or gores mani- 
festly worthless of themselves; and even 
the rooms of dwellings, it is said, were cut 
in two. This injustice is not obviated by 
the fact that the owner may prevent a sale 





ssing 
ines, 
1em, 
lots. 
y to 
land 
plot 
yn it 
y as 
rdity 
the 
le of 
the 
ence 
par- 
ilue- 
yner 
10WS 
this 
et of 
the 
1 all 
ani- 
even 
cut 
| by 
sale 


MISCELLANY. 12q 


by paying the assessment. He may be un- 
able to do so, and common sense requires, 
as does also the language of the statute, 
that, when a man’s property is to be sold 
under legal process, it shall not be offered 
in worthless parts. If the assessorscon- 
clude that the special benefits of the im- 
provements extend to any lot of land which 
is so. circumstanced that a_ reasonable 
owner would use it or offer it for sale only 
as an entirety, then they should levy the 
assessment upon the whole lot. In the 
case before us it is plain that the assessment 
was made upon a contrary view of the law. 





NOTES OF SOME OF THE NEW 
STATUTES. 


Among the acts published in THz New 
JersEY LAw JouRNAL this month are the 
following, relating to legal matters: 

Chap. III provides that where a defen- 
ant is entitled to the service of a panel of 
the jury, the sheriff must draw the panel in 
the presence of one of the judges of the 
Court of Common Pleas, or of the clerk of 
the Court. 

Chap. [V makes it lawful for the Court 
of General Quarter Sessions to certify a 
forfeited recognizance into the Circuit or 
Supreme Court, where such recognizance 
may be prosecuted in the usual manner. 

Chap. VIII amends section 62 of the act 
respecting the Orphans’ Court, and provides 
that in case a creditor fails to present his 
debt within the time allowed by law, and 
subsequent estate of the decedent is found, 
he may have his debt paid thzreout. 

Chap. XVII isa supplement to the act 
declaring when the death of persons ab- 
senting themselves shall be presumed and 
provides for the partition of their estates. 

Chap. XX VII repeals the Jury Commis- 
sion act of 1888. 

Chap. XXVIII again amends the law 
relating to the property of married women, 
and provides that a woman while separat- 
ed from her husband may apply by petition to 
the Court of Chancery for an order to allow 
her to sell, or mortgage, or lease any interest 
she has in real estate, the same as if she 
were unmarried. 

Chap. XXXI amends Section 1 of the 
act concerning divorces, and changes the law 


so that in cases of desertion it is only neces- 
sary that the complainant or defendant shall 
have been a resident of this State, while the 
desertion continued, two years instead of 
three years, as heretofore. 

Chap. XX XVIII provides that whenever 
the general panel of petit jurors shall not 
have been selected at the time provided by 
by law, the Circuit Judge may fix another: 
time when the sheriff shall draw the jury. 

Chap. XL empowers executors or trustees. 
to sell, convey, or mortgage real estate- 
where the same is encumbered by taxes or 
assessment. 





A SMALL INTEREST. 


We find the following interesting clause 
in a decree recently filed in the case of Van 
Beuren v. Cox: 

‘* The defendant Ralph B. Gowdy is seized; 
in fee of one hundred and eighty six thousand 
nine hundred and seventy-nine equal un- 
divided one million one hundred and twenty-. 
eight thousand nine hundred and sixteen 
parts of said premises, subject to the in- 
choate right of dower of his wife, the defen- 
dant, Rebecca M. Gowdy therein, and also 
subject to the right of dower of the defend- 
ant, Margaret Boyer, widow of Evan Boyer, 
deceased, in the equal‘undivided part of said 
premises in which she is entitled to her es- 
tate in dower.” 

The calculation of the respective interests 
under such a decree is one of those little 
services which occasionally fall to the lot of 
the Advisory Masters, and in which our 
friend, Advisory Master Dickinson, takes 
especial pleasure. 

We have frequently hankered after an 
advisory mastership, but when we saw 
Colonel Dickinson’s thirty sheets of fools- 
cap filled with figures, and learned that it 
had taken him twenty eight days to ascertain. 
the above interest, we were filled with dis- 
may and with it our ambition in that direc- 
tion ceased. 





‘* Take away the sword, States can be 
saved without it, bring the pen,” but always 
the Esterbrook Pen. They are made in 
every style to suit every hand, * 





Ink spots can be removed by a mixture of 
oxalic acid and cream of tartar. Those using 
Esterbrook’s Pens can make a note of this, 
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CONTENTS OF EXCHANGES. 


The American Law Review, January, Feb- 
ruary, 1889: Review Publishing Co., St. 
Louis, Mo. 

Cases without Treatises, by James Schou- 
ler ; The Liberty of Testamentary Bequests, 
by Amasa A. Redfield ; More Justice and 
less Technicality, by Seymour D. Thompson; 
Receivers in Mortgage Foreclosure, by James 
M. Kerr ; Civil Damages Liquor Laws, by 
G. W. Field; The Inter-state Commerce 
Law, by Horace Stringfellow. 

The Criminal Law Magazine and Reporter, 
March, 1889. F. D. Linn & Co., Jersey 
City, N. J. 

International duties of Extradition, by D. 
H, Pingrey ; Larceny of Illuminating Gas, 
by Solon D. Wilson; Presence of accused 
in Court, by W. F. Elliott. 

Harvard Law Review, March, 1889. The 
Harvard Law Review Publishing Associa- 
tion, Boston. 

Comparative Merits of Written and Pre- 
scriptive Constitutions, by Thomas M. 
Cooley ; The Legal Aspect of the Southern 
Question, by E. Irving Smith ; Assumpsit 
for Use and Occupation, by J. B Ames. 


The Green Bag, February, 1889, Vol. 1, No. 
2. Charles C. Soule, Boston, Mass. 


Lord Chief Justice Cockburn (with pro- 
trait); John Austin and his wife, by Prof. 
W. G. Hammond ; Boston University Law 
School (illustrated), by Geo. R Swasey ; 
Smith v. Marrable (in Verse) John Popple- 
stone, Law Courts,in Edinburgh, by Robert 
Louis Stevenson, 


Columbia Law Times, March, 1889. The 
Columbia Law Times, 4gth street and 
Madison ave., New York. 


Legislative Control over Private Corpora- 
tions, by T. Gold Frost, Questions used at 
Supreme Court Examination, Lecture notes, 
etc. 


The Albany Law Journal, March, 1889. 
Weed, Parson & Co., Albany, N. Y. 


Necessity of Recording Transfers of stock, 
by Guy C. H. Corliss, March 2nd. 


The Central Law Journal, March, 1889, 
Central Law Journal Co., St. Louis, Mo, 


Constitutionality of Registry Laws, by 
Henry T. Johnson, March rst ; Right of the 
Teacher to Inflict Corporal Punishment 
Uponthe Pupil, by Eugene McQullin, March 
8th ; What Rights has the Cherokee Nation, 
by E. G. TayJor; The Essentials of an 


Affidavit, by Geo. C. Worth, March 15th; 
Powers and Liabilities of Assignees, by Wm. 
M. Rockel. 


The Railway and Corporation Law Journal, 
March, 1889. L, K. Strouse & Co, New 
York. 


Current corporation Matters, Hon. A. F., 
Walker and the Chairmanship of the Inter- 
state Railway Association ; Federal Legisla- 
tion for Railways, 16th; American Rail- 
ways. The Inter-state Commercial Act of 
February 4th, 1887. 





The Braman legal card advertised on 
another page is an important one to lawyers, 
as they are commissioners for every State in 
the Union and foreign countries also. The 
firm can be safely recommended. 





BOOK NOTICES. 


AMERICAN STATE Reports. — Containing 
the Cases of General Value and Authority, 
subsequent to those contained in the 
‘* American Decisions” and the ‘* Am- 
erican Reports,” Decided in the Courts of 
Last Resort of the Several States, by A. 
C. Freeman, Vol. Iv. San Francisco: 
Bancroft-Whitney Co. 1889. 

We have looked through this volume with 

a great deal of care. The decisions which 

are reported and the cases which are cited 

in the notes appended to these decisions are 
all of recent date. So far as the selection of 
the cases goes, the editors have performed 
their task fairly well, and the future value 
and success of these reports will depend en- 
tirely upon the care with which these selec- 
tions are made and the deligence and accur- 
acy with which the notes are compiled. 
Indeed, the gentlemen who have charge of 
this work seem to be advancing with steady 
steps and with unflagging perseverance to- 
wards a standard which it will be found dif- 
ficult to surpass. A new feature, adopted 
in this volume, consists in the noting of other 
decisions from the current state reports upon 
the point involved in the case selected. 


These, with the system of cross references to 
notes published in prior volumes, will make 
this set of reports very valuable. Some of 
these notes are well written monagraphs on 
particular subjects, but there are so many of 
general importance that we think it hardly 
worth while to mention any one in particu- 
lar. The volume contains about 950 pages 
and two indexes, one to the notes and the 
other to the subject matter contained in the 
decisions. 
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LAWYER’s REPORTS ANNOTATED, Book 1. 
All current cases of General Value and 
Importance, decided in the United States, 
State and Territorial Courts with full 
Annotation, by Robert Desty, Editor, 
Edmund H, Smith, Reporter, Rochester, 
N. Y.: The Lawyer’s Co-operative Pub 
lishing Co. 1888 


It is evident that no pains have been spared 
to make this first volume of this new set of 
reports thoroughly good. The cases selected 
are important ones and touch upon a great 
variety of subjects. There is a table of cases 
reported with reference to other reports in 
which they may be found, a table of cases 
cited in the opinions, a table of statutes, 
and constitutions cited and construed, a re 
sume of the decisions reported, an index to 
the notes and a general index to the opinions, 
notes and briefs. Very many of the cases 
are annotated. The notes refer to the prin- 
cipal points of the decision and give the rule 
laid down in other cases and the limitations 
to which the rule is subject with references 


to authorities. The notes are concise and 
yet in many cases they are a valuable discus- 
sion of the subject of the decision. Among 
the important New Jersey cases reported and 
annotated are the Local Option casesand the 
decision of Vice Chancellor Van Fleet's 
in N. J Zine and Iron Co. v. Mor- 
ris Canal and Banking Co. on Eminent 
Domain and Riparian Rights. It would be 
well if there were a list of the cases from each 
State. While speaking of New Jersey cases 
we must find fault with the spelling of the 
Paterson’s Laws. with two 7¢s. We believe 
there is a rule in printing offices to spell the 
name of the town with one and the name of 
the man with two, but it shows ignorance of 
the history of the constitution of the United 
States and the part taken by William Pater 
son of New Jersey. We think this set of 
reports will be of great value to the profes 
sion, and we are very glad the energetic pub- 
lishers and editors of the co-operative reports 
have adopted this plan and are carrying it 
out so thoroughly. 

GENERAL Digest of the Decisions of the 
Principal Courts in the United States. 
Refers to all reports, officia] and unofficial 
published, during the year ending December 
1888, Annual, being Volume 111 of the 
Series: Prepared and published by the 
Lawyer’s Co-operative Publishing Co., 
Rochester, N. Y. 1888. 

We have already expressed our good opin- 
ion of the plan and execution of this digest 
and we find several improvements in the 
present volume. It contains.a table of 
cases “ digested” with a word or two with 


the name of the case to indicate the subject 
of it, and there is also a table of cases 


criticised, distinguished overruled or reversed. 
Many of the references are to the West 
Company’s reports, but the names of most of 
those are omitted from the ‘‘List of Reports 
Digested,” and yet the Digest purports to 
cover all reports official and unofficial and 
no doubt it does. The list ought to be com- 
plete. 


REPORTS OF CASESadjudged and determined 
in the COURT OF CHANCERY OF THE STATE 
oF NEw York. Complete edition copi- 
ously annotated by embodying all equity 
Jurisprudence with tables of cases report- 
ed and cited, by Robert Desty, Book Iv. 
Containing Paige's Chancery Reports, Vols. 
7,8, 9, 10: The Lawyer’s Co operative 
Publishing Co., Rochester, New York. 
1888. 


We have said before that these reports 
containing the leading cases in equity jur- 
isprudence in this country are pecularly fit 


subjects of annotation. The notes seem 
to have been prepared in view of the charac- 
ter of the decisions as leading cases, and are 
longer and fuller than notes on current cases 
and follow the subject of the decision down 
through the later cases. 


THE CONCURRENT JURISDICTION OF THE 
FEDERAL AND STATE Courts, by George 
C. Holt, of the New York bar, New York. 
Baker, Voorhis & Co., 1888. 


A knowledge of the concurrent jurisdiction 
of the Federal and State Courts is of more 
importance than might be inferred from the 
prevailing ignorance of the subject among 
the bar. There are many cases in which 
tribunals of both kinds are open to the par- 


ties, and in which a great advantage may be 
had by giving to one or the other. It may 
be in the kind of process or in the time of 
trial or even in the rule adopted by the one 
court or the other on the vital point of law 
in the case. Inall these instances, as the 
author of this book well observes, counsel is 
responsible for the result of a mistake in the 
choice of the tribunal. This book gives 
some good suggestions as to grounds of 
preference and explains concisely, but as 
clearly as the subject will permit the differ. 
ences and the concurrence of the various 
jurisdictions. Even the meaning of the act 
of March 3, 1887, is made pretty plain by 
the help of the latest decisions, and some 
of the doubts which Mr. Speer wrestled 
with in his little book on the ‘* Removal of 
Causes,” have with the same help been re. 
solved. The author has evidently given the 
subject careful thought, and has given us 
the result of it without waste of words. The 
book contains about 240 pages and is well 
printed in good type and on good paper, 
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PRIVILEGED COMMUNICATIONS as a Branch 
of Legal Evidence, by John Frelinghuysen 
Hageman, Counsellor-at Law. Princeton, 
New Jersey. The trade supplied through 
Honeyman & Co., Publishers of the New 
Jersey Law Journal, Somerville, N. J., 
183g. 

Communications which are privileged 
from disclosure on the witness stand are for 
the most part those between lawyer and 


client, and there is therefore much in this 
book which relates to the rights and duties 
of lawyers in theit profession. The privilege 
has been extended by statute in some states 
to the clerical and medical profession, and 
there are privileged communications among 
judges or jurors and others engaged in the ad- 
ministration of criminal justice, and there are 
secrets of state which are protected from in- 
vestigation. All these are gone over in this 
book in detail with quotations from the 
authorities and references to many cases. 
It treats separately of the privileges relating 
to the several different relations, 1, Profes- 
sional. 2, Social. 3, Judicial. 4, Politi- 
cal. The first, of course, occupies the 
greater part of the book treating especially 
of the privilege as between lawyer and client, 
with chapters on the medical and clerical pro- 
fessions and on telegraphic communications. 
Under the title Social come confidential 
communications between husband and wife, 
and then two chapters on Privileged Com 
munications in the Law of Libel] and Slan- 
der, which although very useful are not 
within the scope of the book, for these com- 
munications are not privileged in the same 
sense as the others are. They are not pro- 
tected from disclosure in evidence, but 
when disclosed they afford no cause 
of action. Under the titles Judicial 
and Political are treated the privileges of 
witness and of parties accused and the priv- 
ileges attaching to secrets of State. 
At the end is a chapter un the Judicial Con- 
trol over the Privilege. The book is clearly 
written, and is an interesting discussion of 
the subject and not a mere collection of 
authorities. It contains 317 pages, and is 
printed in large clear type on good paper. 

The only typographical mistake we have 

found is an unfortunate parody on the name 

of Lord Bramwell. 

New Jersey LAw Reports, Vol. L, Vroom 
xxI, Part 111, Trenton, N. J: The W.S. 
Sharp Printing Co. 1889. 

The third part of this volume has just ap- 
peared and contains the cases determined at 


the June term, 1888, together with the index 
and tables of cases for the whole volume 
The uniform excellence of this set of reports 
leaves nothing interesting to be said of any 
particular volume. This one contains the 
record of the proceedings taken in the Court 
of Errors upon the death of Judge Parker 


THE NEW JERSEY LAW JOURNAL. 


and among the most notable cases in the 
third part are Wolff v. Insurance Co, on an 
appraisement as a condition precedent to a 
suit on an insurance policy ; Gaunt v. State 
on resemblance as an element of proof ;. 
Waterbury v. Newton,.and other cases on 
the oleomargarine act ; Paul v. Gloucester on 
the Local Option act and Lindley v. O'Reilly 
on the power of equity to make a decree with 
reference to the title to land in another state 
and on the effect of the probate of a will in 
another state and the record of it here. 


New Jersey Equity Reports, Vol. X LIV. 
Stewart 17, Trenton. N.J. The W. S. 
Sharp Printing Co., 1889. 

This volume contains some important 
cases and some good notes, and also the new 
rules of the Prerogative Court and of the 
Court of Chancery. There are notes on the 


maxim, “Communis Error non facit jus,” 
on promises to effect insurance on staying 
proceedings for contempt on the part of the 
complainant, on the motion of a person in 
exercising a right on investment of trust 
funds in foreign securities ; on the maxim 
“Tn odium spoliatoris,’ on partition of 
mines, on interest on decrees on bonds bear- 
ing special rates, and on other subjects. 

Among the cases are Vice-Chancellor 
Bird’s opinion on the doctrines of Hen 
George, important opinions of Vice-Chan- 
cellor Van Fleet,on Dedication and Riparian 
Rights, and on the classification of cities, 
N. J. Zine & Iron Co. v. Morris Canal & Co., 
and Atlantic City Water Works Co. v. Con- 
sumers Water Co., the opinion of the Chief 
Justice in the Old Burying Ground case, 
and Judge Depue’s opinion in Melick v. 
Pidcock, for a conveyance in trust to cestut 
que trust and his heirs. 


BuFFALOo, N. Y., Dec. 21, 1888. 
Messrs. A. J, JOHNSON & Co., Publishers, 


11 Great John Street, New York. 


Gentlemen: “The next few years will 
witness a great change in educational ideas. 
The possibilities of self culture are to be em- 
phasized, and the means of aid and direc- 
tion increased. After a careful examination 
of ‘* Johnson’s Universal Cyclopedia,” I 
am convinced that while it is excellently 
adapted to the needs of professional and 
business men, it is eminently useful to the 
earnest, thorough self-educator. This work, 
with its corps of contributors, offers ac- 
curate articles on the widest range of 
subjects. To the value of trustworthy in- 
formation is added the inspiration of per- 
sonality associated with great names. I 
heartily commend this cyclopzdia to all 
and especially to those who are pursuin 
self set courses in the great university of life.” 

(Bishop) Joun H. VINCENT, 
Chancellor Chautauqua University. 
3—4. ° 








